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Towes for Today

o The One Type of Conduct Every Prosecutor
and Defense Counsel MUST avoid

o Crimina! lawyers the State Bar is prosecuting
n Lessens: current prosecutor miscondust cases

n 5 Things every criminal fawyer should know
about ethics in the courtroom

Bar Prosecutions of Criminal Lawyers in the
New Discipline System
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2010 - Lawver Discipline

-3871 total inquiries
1459 phone call only
« 2412 written charges
. 2869 closed at intake

« 871 referred to the LRO for
“screening investigation™

Acst common vpes of misconduct

State Bar 2010 Disclpline Roport

= eammunication 14%
miliigance 14%

# geopp 10.4%
aconduct prejudiclatlion
wices 7.6%
wdishonesty 6%
wcompatance 4%
wwithdrawing 3%
mgonflicts 3%
#ilos te courl 3%
=fitvelous case 2.8%

Rerilvilest

State Bar 2009 Diaclpline Report

= Criminstloa 18, 3%
u Familylaw £8,.9%
uPlmedmal 7.5%
=Chal 7.5%
 Commarcial5.8%

# Estata probate 5.2%
= Truslaccount $%

2 Real propHOA 4 7%
* Bankruptey 3.6%

# Collactigns 3,4%
¥Torts 2.4%
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fost Common Areas of Praclice

State Bar 2010 Dis¢lpline Ropeort

= CHminalire 35.5%
mFarmilylaw 11 5%
%Pl med mal 6%
#Chil6%
wallections 4%
WReal prop/HOA &%
wBankruptey 4%
mEstale probata 4%
=Truslaceaunt 3%
«Porsonal canduet 2.5%
Himmigeation 2%

Dishonest conduct by the #s

o Supreme Court review: 18 lawyer discipline
cases since 1997

o 18 cases in 15 years

o 10 invoive dishonest conduct in the courtroom

o More than 50%

o 3 invelve prosecutors = almost 20%

o 1 invelves a judge

I i8 Akarn ¢
Inre Moak

Griminal pfam:\_ﬁor
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Dishonasty rules

0 ER 8.4{2)

Candor o Tribunal

o L shall not knowingly:

o make & false statement of factlaw

o fail te disclose adversa legat authority

v offer evidence L. knows false, {f offer evidence
and came to know of its falsity, L sha¥t take
reasonable remedial measures, including, i
necessary, disclosure to tibunal, [. may refuse to
offer evidencs, cther than the testimony of a
defendant in a criminal matter, L. reasonably
believes is falze.

o In course of representing Céent L shall not

knowingly:

o make a false statement of material fact or law to
a third person; or

ufail to disclose a material fact when disclosure is
necessary lo avoid assisting a criminal or
fraudulent act by a client, unless disclosure is
prohibited by ER 1,6, .
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- Trotiig statemaenis

o It is professional misconduet for Lio

© engage in conduct Involving dishonesty, fraud,
deceit or misreprasentation;
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T010 Lawyers Dhiscinlinege

2010 State Bar Discipline Report

=Diskamed 7
= Suspanded 23
= Roprimend 24
= Admanition 38
= Prabaliond
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How doez ihe bay and court deaids
on 10 mpose?
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Slide 16 How does the b

ABA Standards for Imposing Lawyer Discipline
a 1. Duty violated

o 2. Lawyer's mental state

o 3. Injury

o 4, Aggravating & Miigating Factars
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S 100022

|

o Lrepresents G charged with multi counts of
indecent conduct with minor

o L subpoenas minor’s school records without
natice to minor/victim, state or court motion

n L. subpoenas minor’s medical records and
directs doctor to deliverto L

o Cour reles suebpoena was misleading

o At hearing, court asks re: records, L says he
has no knowledge of their locaticn

o Aggravation; multi offenses, vulnerable victim,
sushstantial experlence

o Mitigation: kitchen sink — no prior discipline, na
dishionest motive, effort to reclify misconduct,

cooperation with bar, other penalties or
sanctions, remorse

o L consents to discipline, unrepresented
a L suspended for 60 days

a One year probation {CLE re: victim's rights}
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o L retained Juiy 2009 to rep C — charged with
Oxycodone far sale, Class 2 felony. State
never files allegation drugs over threshold

o DRs — C sold 30 pills to informant

o By statute, that is less than threshold

o Went to RCC court. Plea offer: 6 months jail.

Prosecutor mistakenly believed amount was

over the threshold, so mandatory prison if trial

o k. advised C to take the offer. Believed
prosecutor, and that prison time mandatory

o C rejects plea, fires L, hires new counsel

a Prosecutor goes to supervisor, calch mistake
o Mew offer: supervised probation. C accepis

o L paid $6K, new counsel paid $1500 to finish
o C asks for refund. L says he felt he eamed fee
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L

Finding

]

[
4

c Count 1; improperiy documented business
transaction with client #1

o Count 2: | failed to diligeatly and competently

represent client #2

SANCTION

o Aggravation: pricr discipline (80 day
suspension in 2008 for unprofessional
conduct); multiple offenses, lack of remerse,
indifference in making restitution

o Mitigation: character/reputation {provides pro
bono help to clients, veteran's assistance,
participates weekly in military court

o Sanction: L suspended for 6 months

Another aggravation.

o In Count 2, L asserted that he had been
competent and diligent

n For this reason, Hearing Officer found and
additional aggravating factor:

n “lack of remorse”
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o L reps € charged with Agg DUI, class 4
o L convinced G will be convicted
o L defense strategy: other person, same name

o Tells G not to come to trial. if charged with
FTA, Lwilf represent kim for free

o Court asks L where client is
o L does not reveal true facts
a C convicted in absentia, and charged with FTA

o Aggravation: pricr discipling, dishonest motive,
substaniial experience

o Mitigationt: persanal/emotional problems,

cooperation with state bar, remorse
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SANCTION

o L not represeated

o L. and State Bar stipulate o facts, violations

o Hearing on sanction anly

o L suspended for one year, two years probation

Zawada, 2

ja)
)
;r:-s
N
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o Der's first degree murder canviction reversed
based on {awyer's misconduct, double Jeopardy
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Zawada's misconduct

o appealing fo fear of jury if def not convicted
o disrespect and prejudice re: mental health

experts; harassment and insults during cross
examination

o repeated fmproper argument to the jury

Zowvnckn - sROcion

o Hearing Officer = Reprimand 8 mo. probation

o Disciplinary Commission = Censure, no
probation, added MAF refesral

o Sup Ct = sua sponte review - 6 mo, + 1 day
suspenston, requiring reinstatement

oy o

o what s required
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a For reinstaternent L must show “rehabilitation”

o Burden of proof = clear & convincing evidence

o Court “L. must affirmatively show he has
overcome those weaknesses that produced
his earlier misconduct, i.e. whether he has
been rehabilitated™.

Peasiey, 208 Arviz. 27

o Prosecutor fied and used false testimony teo
convict 3 defendants in first degree murder case

o Conduct repeated in 2 separate frials, 4 years
apart — defs sentenced to death

o One def, acguilted when misconduct came to
light; other def.'s conviction dismissed with
prejudice based on double jeopardy, due to
proseculor's egregious misconduct.

siey - sanclion

o Hearing Officer = 60 day suspension

o While HO recommendation pending, Sup Gt
issued epinion in Sfate v. Minnift

a Disciplinary Commission = disbarment

o Supreme Court agreed with Disciplinary
Commission, and disbarred Peasley
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Formgsl Cases — Maw sysiam

o Trials - three-person panels
« Presiding Cisciplinary judge
= Vofunteer attorney
o Volunteer public member

Formal Cases ~ New sysiam

o Hearing Panel has authority to impose final
sanctions, including disbarment

o All decisions final, unless appealed
o No intermediate review {DC gone)
o Direct appeal to Supreme Court

a Prosecutor & judge had romantic relationship

o Judge regularly presided over felony cases in
which prosecutor appeared

o During relationship prosecutor appeared in
court before judge 485 times.

o 5BA investigation; prosecutor denied the
relationship. Case dismissed

o M videotaped them: resubmitted to SBA
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ey e e e
Prom - SSneion

n Hearing officer = 6 month suspension

7 Disciplinary Commission = 1 year suspansion

= Supreme Court took review

 [ssus for Court concerned the discipfine the
judge received, “propartionality”

o Sup Ct sanction = 6 month suspeasion

by Abrams: JC H-0001

n Judge sexually harassed 3 female lawyers
n Sexual relationship with one of them, who
appeared regularly in his court
o Sanction
o censured as a judge.
n 2 year suspension as a lawyer
o Sup Ct Opinion

o 4 menth capital murder trial

i Prosecuter viclated court orders, made
improper arguments; def, motions for mistrial

o Trial court denied def, motions, held
arguments didn't deprive def. ¢f fair trial

o Trial court filed bar charge
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geion

Dty -

o Hearing Officer = 9 viclations! 3 in opening,
1 in closing, & during trial

o Hearing Officer = 30 day suspension, 1 year
probation, 15 hours GLE (10 in trial ethics)

o Disciplinary Commission = 6-2 vote; same
(dissenting opinion filed)

o Supreme Courl = declined review, same
sanction

Dutfy - digsent

o Hearing Officer mistaken re: L's mental state

o Prosecutors errars in long, heated jury trial do
not warrant more than a censure
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The casée of the angry lawyer

o | represents C in civil traffic case

o Prosecutor disagreed with E's pesition

o L stood up quickly, moved toward the
prosecutar, yelled af her to “shut up”

o Prosecutor asked for contempt: L said “GD itl"

o Judge says ruling Is final
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The Puroses of Lawyer Disaipline

o "To Protect the Publ

o *Not to punish the lawyer

o But — Lawyers can be disciplined for what they
do strictly in their persenal lives

SANCTION 8B 081781

a L was previously disciplined (2002 censure -
unprofessional conduct x3 counts and 2007
censure - ER 1.3, 1.4 and 3.1(cne client)

o Sanction; 6 moenth suspension

Anizona - public & sublished

Admaniion with
Prebation - -
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Piibia for & monthis
Privata

i AdmEnkian with P -
Rapdmand and vz Pubilp (& publishag «) ~ Public (& publishad =)

What are the lessons te be learned?

o reasonable efforts o ensure measures fo
assure subordinate lawyers are ethical

n Direct supervisors shall make reasonable
efforts to ensure subordinate L ethical

n Supericrs responsible for subord misconduct if
o Ordered or ratified conduct; or
n knew of conduct at & time when consequences
cauld be avoided or mitigated and failed to take
reasonable remedial action
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o L is bound by ERs notwithstanding that L acted
at the direction of another person.

o Subordinate L does not violate ERS if L acls in
accordance with a supervisor's reasonable
resofution of an arguable question of
professional duty.

Slide 59 .
ER 52 - Comment 2

o “When lawyers in a supervisor-subordinate
relationship encounter a matter involving
prefessional judgment as te ethical duty, the
supervisor may assume responsibility for
making the judgment. Otherwise a consistent
course of action or pesition could not be
taken."
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About ethics in the courtroom
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Thank you for coming!!!

Karen Clark
Adams & Clark, PC

biaigt

' 602-258-3542
www.adamsclark.corm




